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The principles of the supremacy and direct applicability of EU law have been developed
through the jurisprudence of the Court of Justice of the EU. At the beginning of its own activity,
the then Court of Justice of the European Communities first considered Case C-26/62 Van Gen
den Loos® [1], in which the ECJ first substantiated the concept of direct effect of the primary
sources of EU law, that is, the EU founding treaties in the first place. The direct effect of EU law
provides for the possibility to refer to them by individuals before the national courts of the Member
States of the Union, provided that certain criteria are met. In particular, the criteria for the direct
applicability of such EU law were as follows: firstly, the rule must be clear and precise; secondly,
it must be unconditional, i.e. not require any further implementation at the national level; and
thirdly, it must contain a specific right that the individual can invoke as a basis for his or her
position before national courts and as directly defensible.

An essential feature of the principle of direct effect in EU law is its differentiated
nature: it is broadly but not comprehensively applicable. The recognition of direct action under a
particular EU law rule depends firstly on its content and secondly on the source in which it is
enshrined.

The EU Court of Justice has defined what are known as “direct action criteria™:

1. Such rules must contain clear and unambiguous obligations capable of giving rise to clear
individual rights;

2. These rules must be exhaustive (unconditional), i.e. not require any further acts of
implementation; they must not be subject to reservations by the States.

The interpretation of international agreements by the EU Court of Justice within the EU
indirectly affects the application of the provisions of those agreements in the states that are parties
to the respective agreements with the EU. In addition, existing EU practice shows that the Court's
judgments have been extended to individuals and entities from third countries lawfully carrying
out activities in the EU.

Case C-181/73 Haegemann v Belgian State (1974) clearly establishes that the provision of
the agreement, once in force, is an integral part of Community law. Accordingly, the Court has
jurisdiction to make preliminary rulings on the interpretation of that agreement [2]> Moreover, the
Court of Justice of the EU acknowledged that the Community and Greek association agreement
was capable of containing rules of direct effect. The Court emphasised that the agreement
contained provisions which were "designed to prepare for Greece's accession to the Community™.
"..... the association agreement with Greece is broader than a free trade agreement and that 'the

1 C-26/62 - Van Gend en Loos v Administratie der Belastingen [1963]. URL: https://eur-lex.europa.eu/legal-
content/en/TXT/?uri=CELEX:61962CJ0026
2 Case C-181/73 Haegemann v Belgian State [1974]. URL: https://curia.europa.eu/juris/liste.jsf?num=C-181/73
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association... is narrow enough to qualify it as a legal order, the subjects of which are not only the
contracting parties but also their nationals" [3]*.

Thus, in view of EU decisions and practice, a "double test" applies: firstly, the provision of
the agreement is analysed to check whether it contains a clear, explicit and unconditional
obligation, and then it is checked whether such a conclusion would not be overridden by an
examination of the object and purpose of the agreement. This is not the case, but the scope within
which the provision is to be interpreted.

Article 3 of EU Council Decision 2014/669/EU approving the Association Agreement
provides that "the Agreement shall not be construed as conferring rights or imposing obligations
which can be directly invoked before Union or Member State courts or tribunals". Despite the
rather inconsistent position of the EU Court of Justice in giving direct effect to the norms of
international agreements, an analysis of the text of the Association Agreement with Ukraine shows
that it contains norms that could have direct effect in the EU legal order.

According to article 264 of the EU-Ukraine Association Agreement, " The Parties agree that
they will apply Article 262, Article 263(3) or Article 263(4) of this Agreement using as sources
of interpretation the criteria arising from the application of Articles 106, 107 and 93 of the Treaty
on the Functioning of the European Union, including the relevant jurisprudence of the Court of
Justice of the European Union, as well as relevant secondary legislation, frameworks, guidelines
and other administrative acts in force in the European Union”. The above provisions of the
Association Agreement deal with the regulation of economic competition. Therefore, Ukrainian
courts should use the jurisprudence of the European Court of Justice in economic competition
cases in applying these articles of the Association Agreement.

It appears that Ukrainian courts should refer to the ruling of the EU court when considering
cases about economic competition because in some cases this is an explicit obligation which
Ukraine assumed by concluding the Association Agreement.

Analysing the practice of Ukrainian courts, it gets the impression that courts are reluctant to
apply the Association Agreement, let alone the ruling of the EU court when considering economic
competition cases. However, the market is demanding changes from the Ukrainian courts because
Ukrainian businesses have been eager to take advantage of the benefits and opportunities offered
by the Association Agreement.

Thus, the Supreme Court in its judgment dated September 08, 2021 in case Ne 640/3041/20
noted: "Article 31 of the Association Agreement between Ukraine, on the one part, and the
European Union, the European Atomic Energy Community and their Member States, on the other
part (hereinafter - the Association Agreement) provides that parties shall not impose or maintain
in force any duties, taxes or any other measures of equivalent effect imposed on exportation of
goods or imposed in connection with exportation of goods to other territories"”.

As we can see, the Supreme Court unequivocally refers to the Association Agreement
without even explaining or proving that it is part of Ukrainian law.

Conclusion: Therefore, Ukrainian courts may refer to the decisions of the EU Court and the
Association Agreement when examining cases on the protection of economic competition.

The Association Agreement is part of Ukrainian legislation, because it is an international
treaty ratified by the Verkhovna Rada of Ukraine and entered into force in due course. Therefore,
a Ukrainian court may refer to the Association Agreement without hesitation in economic
competition cases. As to the status of EU Court decisions for Ukrainian courts, it is somewhat
more complicated. The Association Agreement contains provisions according to which Ukrainian
courts can use the decision of the Court of Justice of the European Union as a means of interpreting
the criteria arising from the application of Articles 106, 107 and 93 of the Treaty on the

! Case C-17/81 Pabst & Richarz v Hauptzollamt Oldenburg [1982]. URL:
https://curia.europa.eu/juris/liste.jsf?language=en&num=C-17/81
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Functioning of the European Union in cases concerning state aid. In particular, the courts can use
the decision of the Court of Justice of the EU to interpret the Association Agreement. Given the
above, Ukrainian courts may refer to the Association Agreement because it is a source of
Ukrainian law and to the decision of the ECJ to interpret the TFEU, the Association Agreement
and other international treaties when examining cases on the protection of economic competition.
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